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WETLANDS EASEMENTS
— by Neil E. Harl*
To date, the Internal Revenue Service has not provided
specific guidance on how easements should be handled
under the wetlands program authorized by the Food,
Agriculture, Conservation and Trade Act of 1990.1
However, guidance has been provided in other settings for
the handling of payments for easements on land.2
No beneficial interest retained
In the event a land owner sells or grants a perpetual
easement to a portion of land owned, with no beneficial
interest retained in the portion of land subjected to the
easement, the sale or grant of the perpetual easement is
treated as a sale of the land for federal income tax purposes.3
Thus, the land owner realizes gain or loss to the extent the
amount received exceeds the income tax basis of the portion
of land subjected to the easement.4 Each grant of an
easement involving a portion of the land is treated as a
separate transaction for purposes of accounting for gain or
loss.5
The wetlands program does not, however, involve a
disposition of all interests in the land subjected to an
easement.6 The land owner retains title to the land and may
subject the land to uses not inconsistent with the wetlands
program and the easement granted as a condition of
participation in the program including hunting and fishing,
managed timber harvest or periodic haying or grazing if
specifically permitted by the plan and consistent with the
long term protection and enhancement of the wetlands.7
Beneficial interest retained
If the landowner retains a beneficial interest in the land,
the amounts received from the grant of the easement are
used to reduce the income tax basis of the portion of the land
subjected to the easement.8  In the event the amount
received exceeds the income tax basis in the land, the excess
is reported as gain.9
The reduction in basis is allocated among the depreciable
and non depreciable assets subjected to the easement10
The nature of the gain apparently depends upon the
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status of the land.11 If the land is held for use in a trade or
business, net losses would be ordinary losses but net gains
would be capital gains eligible for long term capital gain
treatment if the land had been held for more than one year.12
Gains and losses from land not held for use in a trade or
business would be capital gains and capital losses.13 For
individuals, long term capital losses can offset long term
capital gains and up to $3,000 of ordinary income per year.14
Land used in a farming operation or farmed under a crop
share or livestock share lease with significant involvement
in management is generally considered to be used in a trade
or business;15 land rented under a cash rent lease for a
substantial period of time is likely to be considered a capital
asset.16 Land shifted to a cash rent lease from a crop share or
livestock share lease or from being used in the business
continues to be clothed with trade or business status for
some time period.17
A major question, where an interest is retained by the
landowner in the land subjected to an easement, is whether
the income tax basis should be allocated between the interest
retained (for which the basis ostensibly would not be
reduced) and the interest conveyed through the granting of
an easement (for which the basis would be reduced).
Interestingly, in settings similar to the wetlands program,
IRS has not required such an allocation.18 Thus, in a ruling
involving imposition of an easement covering development
rights (with the easement precluding development of the
property), IRS stated that it was not possible to determine
the basis of the development right.19 However, in a ruling
involving a sale of property with a retained possessory
interest for 20-years, an allocation was determined to be
appropriate.20 The wetlands program would seem to be
closer to the development rights situation than a 20-year
retained possessory right so no allocation would seem to be
necessary. Thus, a reduction of the full amount of the basis
in the land would appear to be appropriate.
FOOTNOTES
1 Pub. L. No 101-624, § 1421, 104 Stat. 3584 (1990). See
generally 11 Harl, Agricultural Law § 91.03[2][g]
(1994); Harl, Agricultural Law Manual § 10.03[3][e]
(1994).
2 E.g., Rev. Rul. 77-414, 1977-2 C.B. 299 (development
rights); Rev. Rul. 72-255, 1972-1 C.B. 221 (perpetual
easement for highway purposes).
3 Rev. Rul. 72-255, 1972-1 C.B. 221 (easement for highway purposes).
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4 Id.
5 Id.
6 16 U.S.C. § 1237A(d).
7 Id.
8 Rev. Rul. 77-414, 1977-2 C.B. 299.
9 Id.
10 Id.
11 Id.
12 I.R.C. § 1231(b).
13 I.R.C. § 1221.
14 I.R.C. § 1211(b).
15 See Good v. Comm’r, 16 T.C. 906 (1952), acq., 1951-2 C.B. 2
(unimproved land rented for pasture used in trade or business).
Compare Durbin v. Birmingham, 92 F. Supp. 938 (D. La. 1950)
(unimproved land rented to sharecroppers was capital asset where there
was no management or control by taxpayer).
16 See Ltr. Rul. 8350008, Aug. 23, 1983 (mere rental of real property does
not constitute a trade or business under I.R.C. § 1231).
17 Wofac Corp. v. United States, 269 F. Supp. 654 (D. N.J. 1976)
(business discontinued because of unprofitability; non capital asset
status not lost immediately).
18 See Rev. Rul. 77-414, 1977-2 C.B. 299 (development rights).
19 Id.
20 Rev. Rul. 77-413, 1977-2 C.B. 298.
CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
ADVERSE POSSESSION
STATE LAND. The plaintiff was the owner of farm
land located in Missouri and Nebraska which had been
owned by the plaintiff’s father or the plaintiff since 1928.
The defendant was a county in Nebraska which claimed title
to the Nebraska land under a sheriff’s deed. The plaintiff
brought a quiet title action for the Nebraska land, claiming
title by adverse possession. The court ruled that if the
county had title to the land, the plaintiff could not acquire
title by adverse possession. However, the court held that the
county did not have title to the land because the county
failed to create survey maps and books of field notes for the
disputed land; therefore, the plaintiff’s actual possession
under the Missouri deed was sufficient to acquire title by
adverse possession. Vogel v. Bartels, 510 N.W.2d 529
(Neb. Ct. App. 1993).
ANIMALS
COWS-ALM § 1.0[2].* The plaintiff suffered personal
injuries and damage to a car when the car struck some of the
defendant’s cows on a highway. The section of highway
was in a “stock law” district which prohibited livestock on
the highway. The defendant argued that the accident was the
fault of the county for failing to properly maintain a cattle
guard crossing about one-half mile from the accident. Some
evidence presented at the trial indicated that the fence near
the accident was down. The court held that under the “stock
law,” La. Rev. Stat. § 3:2803, negligence of the owner is
presumed if an accident occurs while the owner’s livestock
are on a highway. The court held that the defendant failed to
demonstrate that the cows escaped by the cattle guard
crossing and not through other means; therefore, the trial
court decision finding the defendant liable was proper.
Ourso v. Grimm, 630 So.2d 963 (La. Ct. App. 1994).
BANKRUPTCY
    GENERAL   -ALM § 13.03.*
EXEMPTIONS.
AVOIDABLE LIENS. The debtor sought to avoid a
judgment lien as impairing the debtor’s homestead
exemption for a mobile home. The judgment lien resulted
from a suit by the debtor’s former father-in-law for the costs
of the mobile home and improvements to the property to
provide utilities and other living necessities. The New York
exemption for homesteads excluded money judgments for
the purchase price of the homestead. Thus, the issue in this
case was whether the costs of the improvements were
included in the purchase price of the mobile home. The
court held that the improvement costs were included where
the improvements were essential to making the mobile
home habitable. In re Onyan, 163 B.R. 21 (Bankr. N.D.
N.Y. 1993).
OBJECTIONS. The debtor originally filed a Chapter 11
case and claimed $2,400 in property as exempt. No
objections to the exemptions were filed. The case was
converted to Chapter 7 and another creditors’ examination
took place and the trustee filed an objection to the
exemptions within 30 days after the examination. The
debtor argued that the objection was invalid as untimely
because it was not filed within 30 days after the Chapter 11
creditors’ examination. The court held that the conversion
restarted the time limit for objections to exemptions and that
the trustee’s objection was timely. In re Manning, 163 B.R.
380 (Bankr. S.D. Fla. 1994).
TOOLS OF THE TRADE. The debtors, husband and
wife, operated a cattle and grain farm. The wife also worked
part-time as a librarian, earning about one-tenth of the
couple’s total gross income. The husband claimed a pickup
with a fuel tank and pump and hand tools as exempt tools of
the trade and a passenger car as exempt. The wife also
claimed a passenger car as exempt and several pieces of
farm equipment as exempt tools of the trade. The wife
performed bookkeeping for the farm as well as helped move
equipment and tend the cattle. Both debtors signed all loans
and purchase contracts. A creditor failed to timely object to
the exemptions but timely objected to the debtors’ attempt
to void nonpurchase money security interests which
impaired the exemptions. The court held that a creditor’s
failure to timely object to exemptions did not bar the
creditor from objecting to the exemptions in challenging
avoidance of the creditor’s liens on the property. The court
ruled that under Kan. Stat. § 60-2304, the debtors could
claim a passenger car as exempt and another vehicle as
exempt tool of the trade. The court held that the husband
could exempt the pickup because the debtor used the truck
in the farming operation. The court also held that the wife’s
nonfarm income was not sufficient to deny the wife’s
